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TO: The Commission 

PElITION FOR RECONSIDERATION 

Black Hawk College (“Black Hawk”), by its attorneys and pursuant to Scction 1.429 of 

the Cominission’s rules, hereby seeks rcconsideration of certain aspects of tlie Commission’s 

Sccoiid Report and Order (the “Order”) in the abovc-rcfcrcnced rulcmaking procccding. Black 

Hawk is the licensee o f  noncommercial television broadcast station WQPT, Moline, Jllinois, the 

PBS al‘filialc for thc Quad Citics niarkct (Davcnport, Iowa-Rock Island-Molinc, Illinois). Black 

Hawk also is an applicant for a construction permit for a iicw noncommercial television station 

on channel 30 at Davenport, Iowa 

In the Oiler ,  the Commission rcsolvcd to rcturn as unacceptable for filing any 

application for constniction permit submitted during an open filing window by a noncommercial 

applicant, proposing a noncommercial station, that is mutually exclusive with any application 

filed by a commercial applicant for the allotment. Ortier at paras. 21-22. The Commission 

further dctcmiincd that any currently pendin2 application for a noncommcrcial educational 

station that i s  mtitiially exclusive with an application(s) for a cotnmercial station will be returned 

as unacccptable for filing, regardless of how long the noncommercial application has been 

pending. Order at para. 41. The Commission’s decision to apply the new rule to pending 

applicants such as Black Hawk, whose Davenport, Iowa application has been pending for several 



ycars. violatcs thc principles establislicd i n  ,Is/iOidx~~-, is impcmiissibly retroactivc and is 

i d i  ti.ai.y a id  capi.iciotLs. 

1 .  Background. 

Black Hawk’s application for a ncw nonconinicrcial television station on channel 30 at 

Davenport, Iowa (File No. BPET- 19960710LA) is mtitiially exclusive with the application of 

lack I. Gartner (“Cartner”) for a commercial television station on channel 30 at Davenport (File 

Nu. BPET-19961001 KU).’ Black Hawk aid Gartiiel have entered into a settlement agreement 

whereby Black Hawk agreed to dismiss its application i n  return for payment of $950,000 by 

Gartner to Black Hawk. See Joint Kcqzre.rl for Appvolnl of Settlement Agreerncwr filed 

November 30, 2001 (the “Settlement Agreement”). Pursuant to the Settlement Agreement, the 

partics rcqucsted that the Co~nmission approve the agreement, dismiss Black Hank’s application 

and Srant Gartner’s application. The parties further requested that the Commission withhold 

public notice or  the grants and dismissal until notified that Gartner has placed the settlement 

payment into escrow (a procedure similar to the Commission’s actions approving settlements in 

many of the RKO cases several years ago -- e.%., RKO Getrernl, fnc. ,  4 FCC Rcd 5747 (1989)). 

As of the datc hereof, the Commission has not yet acted on this Settlement Agreement and both 

Black Hawk’s and Gartner’s applications remain pending.’ 

Unless the Commission approves the pending Settlement Agreement and Gartner 

completes his obligations pursuant to that agreement, the Commission’s decision in the present 

rulemaking proceeding will result i n  the dismissal of Black Hawk’s application with prejtidicc, 

A copy ofthis I’rtltion lor Reconsideration is being sent to Gartner’s anorney. 

Black Hawk’s and Galrner‘s ; ippl icat i rm iilso \%ere niiitually exclusive wi th  an application of Iowa Puhlic 
Rruddsailii iy Board (‘-lPBR’’) fur ch:~nnel 30 a t  Davelipott, Iowa (Fi le No. 19960508KF). Bl.ick I l a ~ k  reached a 
scnlemcii[ ag lmment  u i t h  IPIJtl pursuant to \bliicli 1PEO’s application was dismissed. This scttlement has been 
conwmnate i l  and I P U B  IS inn longer ilii applicaiil for cli i ini iel 30 at Davenport. 

I 
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t lcspitc Black tlawk’s good liitli filing iiiid yci~t-s-lung proscctition of the application under thc 

C~oiiiiiiission’s i.iilcs i n  cffccct at [lie tiinc or tlie its liliny (1  996!) unt i l  atluptioit of thc O d e / - .  

This dismissal wi l l  occtn regardless 01‘ (i) Black Hawk’s willingncss to elect to propose a 

conimcrcial station, as would bc Black tlawk’s option if filing its application in a futurc filing 

window; and ( i i )  Black Hawk’s pcndiny Scttlcment Agrccmcnt. Nor is Black Hawk ablc to avail 

itsclf or the oppoituiiity to rcqucst that tlic cliaiiiiel 30 allocation fool Daveiiport, Iowa be i~eseivcd 

for noncommercial use. Order at para. 41. This harsh retroactive effect of thc Commission’s 

decision unfairly pcnalizes Black Hawk. 

11. The Commission’s Decision Violates the Principles of Ashbacker. 

The Commission must use the same set of procedures to process the applications of all 

siniilarly situated persons who come before i t  seeking the same license. Ashhacker Radio Corp. 

v. FC‘L, 326 U.S. 327 (1945). Black Hawk and Gartner are similarly situated applicants for a 

new television broadcast station on channcl 30 at Davenport, Iowa. Both timely filed 

applications, both have fully prosecuted their applications and both have entered into a 

Settlement Agreement that i s  currently pending before the Commission. Clearly, the 

Commission’s new procedure of automatically dismissing only a noncommercial applicant’s 

long-pending application solely bccause i t  is a noncommercial applicant does not treat similarly 

situated applicants equally. Indeed, the Commission’s decision treats Black Hawk and Gartner 

entirely dissimilarly, with one applicant (Gartner) granted the authority to proceed solely because 

of his good fortune to be a conimcrcial applicant, while the other applicant (Black Hawk) is 

dcprived of i f s  long-hcld plans. The Commission’s decision effectively deprives Black Hawk of  

the opportunity to propose a commercial station and pursuc its application through the auction 

proccss i f  i t  so chooses a choice which the Commission has provided to all FLIturc 
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I II. The Commission’s Decision i s  Impermissil)lv Retroactive. 

Establishin2 rules with retroactive effects is not always prohibited. For example, a new 

property tax or zoning regulation can upset the reasoiiahle expectations that prompted those 

arkcted by the new regulation to acquire the properly; and an agency rule can have a retroactive 

effcct where public safety or health arc involved. Howcver, the rules the Commission adopted in 

this proceedins arc not within tlic scope of permissible retroactive applicability. These niles 

impose the ultimate penalty ~ dismissal o f  Black Hawk’s application ~ for no public interest 

reason other than ease of proccssing the remaining commercial applications. 

I t  is well settled that any change in an agency’s rules may have legal consequences only 

for the future -- i.c., rulemaking procccdings cannot attach new legal consequences to events 

completed before a nile’s enactment. Sce LntidgrclfiJ. USI Film Products, 511 U.S. 244, 269 

(1094) (stating that a nile i s  impemlissibly rctroactive i f i t  impairs rights a party possessed when 

he acted). Obviously an order dismissing a fully accepted application solely on the basis of an 

applicant’s choice made long a y  impairs that party’s rights with respect to its already accepted 

application. Because the Commission’s decision unreasonably changes the future legal 

consequences (automatic dismissal bersus continued processing or an opportunity to seek 

continued proccssing) of Black Hawk’s past actions (filing of its application as a noncommercial 

applicant), the Order i s  impermissibly retroactive. 

Furthermore, the Commission’s decision to dismiss applications such as Black Hawk’s i s  

not allowable as a pcrnmissible midstrcaiii c h a n y  lo its liccnse allocation proccdurcs. See, e.g., 

J 



k /u~w/ /  Tc,lcconi />/U.S, /iic. 1,. /;CC’, 515 F.2d 1551 (D.C. Cir. 1987) (approving thc 

Coiiiiiiissioii’s c l i ~ i i i ~ c  LO Imcessiiis by lollcry o r  an applicaliuii suhiiiitted wlieti comparative 

hearings were thc Commission’s means o f  clioosiiig anioiig competing applicants). In the 

present casc the Commission is not just changing its licensc allocation procedurc mid-strcam, but 

is iilso dismissing as unacccptablc Cor filing previously acccptcd applications without allowing 

b u ~ h  al)plicaiits ail oppol-lunity tu pt.osccute Llieii~ pciidiiig applicatiutis ui~det. ~ l i c  iicw pi-ocedurcs. 

Theretore. thc Coinmission is not simply chanzing the licensing procedures for Black Hawk’s 

application mid-stream, ha t  i s  completely extinguishing Black Hawk’s status as an applicant 

without Curihcr opportunity to prosccutc its pcnding application tinder the new rules. 

Moreover, the Commission liad a way of inaking the change in its license processing 

rules permissible. It could have provided Black Hawk the opportunity (1) to elect to participate 

in an auction as a coinnicrcial cntity or (2) to seek to convert channel 30 at Davcnport to a 

rcscrvcd, noncomtnercial channcl for which oiily noncomnicrcial applicants are eligible. As thc 

Commission has acknowledged, therc are only approximately twenty groups remaining with 

noncommercial and commercial applicants. Ordcr at para. 41. Allowing the few 

noncommercial applicants i n  those groups the liniitcd right to elect to propose commercial 

stations would not crcate a sigificant effect on the Commission’s new procedures or unduly 

delay the initiation of new service. By not allow in^ Black Hawk either option and dismissing 

Black Hawk’s application, the Commission’s decision has an impennissibly retroactive effect on 

Black Hawk. 

IV. The Commission’s Decision is Arbitrarv and Capricious. 

I n  the Order the Commission concluded that new noncommercial applicants must make 

noti-reversible choices wlicri they tile thcir applications as to whether they arc proposing 
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coniniercial or noticomniercial operations. That is not unrcasoitablc, bccause under the iicw 

r t~ l zs  i i  nonCoiitliterCial applicaiil also hiis ail uppol-Lunity to seek to liave llir cliaiiiicl tesrrvcd Tot. 

tioticoiiiiiiel.ci;l usc; and the noncomnierci;tl entity knows it has a non-reversible choice when i t  

t i lcs  its application. Howevcr, Black Itawk had ncithcr opportunity 

With rcspcct to thc Commission’s detci-niination to disniiss applications such as Black 

Illawk’s wiLliuul allowittg ail uppurtunily IU Icsct~vc tl ie channcl rool wliich il has applizd, tlic 

Commission stated: 

[FJurther review of the channels associated with the pending applications 
would cause even greater delay in our licensing process and the 
introduction of broadcast scrvicc, and also would catisc greater unfaimcss 
10 applicants for commercial stations, because all interested parties have 
spenr the time and money necessary to complete all of the engineering and 
legal components of a long-foim application. 

Order at  pal’il. 41 . 

The Commission then states i t  will “move the process forward by subjecting any 

rcrnaining mut~tally exclusive applications to auction.” Id. Thc Commission believes “this 

approach will ci id the administrative delay . . . aid rcsult in  licensing new broadcast facilities to 

scwc the public more quickly.” liowevcr, nowhcrc i n  the Order does the Commission 

evplain why i t  will not allow Black Hawk and other similarly situated applicants a limited 

opportiinity to specify commercial stations i n  order to participate in  auctions. Such a limited 

opportunity to change filine status woitld not have lo delay auctions to hrins new service to the 

public 

M. 

All pending applicants have spent time and money on their applications, including 

noiicornmercial applicanls. By not allowing nonconimercial applicants an opportunity to change 

statits, the Commission unfairly penalizes them for a decision tnade years ago under rules 

ctiangcd only by this Order. Thc Commission is obligated to provide a rcasoncd explanation for 



ils failure to coiisic1t.r this iiltcriiaticc iiiid its failure to do so rcnclers the Or&,- arbilrary and 

ciqxiciotis. 

V. Conclusion. 

For (lie foregoing rcasoiis. Black Hawk rcspcctfully urges t hc  Commission to rcconsidcr 

its dccision in this proceeding that i t  will autoinatically dismiss pending applications for 

nniicommcrcial stations which are iiiulunlly exclusive with pending applications for commercial 

slations. Black Hawk requests that the Commission niodify its decision and allow such 

noncommercial applicants the opportunity to prosecute their applications under the newly 

adopted procedores. 

Respectfully submitted, 

BLACK HAWK COLLEGE 
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By:-+* , m d  / f l  r4,''.d,(-+3~.LG-~ 

'Howard M. Liberman 
Elizabeth A. Hammond 
DRINKER BLDDLE & E A T H  LLP 
1500 K Street, NW 
Suite 1100 
Washington, D.C. 20005 
(202) 842-8800 

Its Attorneys 

June 16,2003 
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C:li.RIIFICAIE OF SERVICE: 

I ,  Ncllie Marlinez-Rctlicks, a sccretiiry at the l a w  timi o f  Drinker Biddlc 6r Reath LI.P, 
hcrehy certify Lhat a copy o f  the Ibl-egoing Petition for Rccoiisidcralion was served by U.S. mail, 
postagc prcpLiid this 16'" day o f  Juiic. 2003, on: 

AaIon Shainis 
Shainis & Pcltaman, Chartered 
1850 M Street, NW 
Suite 240 
Washington, DC 20036 

Ncllie M a r t i n e z - R i d i q - i  


